IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT | W75 STATES COURT OF APPEALS
. . - | FOR DISTRICT OF COLUMBIA CIRCINT:

R AuG 10 201

ing and Health (ASH)

Pefitioner

L ‘ ‘ THE SECRETARY OF LABOR’S RESPONSE
— ASH's PETITION FOR A WRIT OF MANDAMUS

Action on Smoking and Hdﬁ(wnmmmcwﬁrcmtnfmm
t the Department of Labor, the Sacretary of Labor, Blain L. Chao, aud the Oécupationa] Safety
= and Health Aduﬁnhtmiun (FOSHA") compelling the issusnce of a final rulc regulating
S.: occupational exposure to environmental tobacco smake (“ETS") within 90 days of the Conrt's
v

order. The Secretary of Labor! responds as follows:
BACKGROUND
1. Lagal and reguintory background: 19911996
This is the seventh time ASH has asked this Court o order OSHA to promwlgate & rule
regalating ocoupational expagure to ETS. In ASH v, OSHA, No. 85-1656 (May 10, 1991) (ASH.
D. this Court upheld OSHA's denial of ASH's requent for an Emergency Teruporary Standard
under section 6(c) of the Act, 29 U.S.C. 655(c). In ASH v, OSHA, No. 91-1037 (ASH ID); and

! The Occupational Safety aud Health Act of 1970, 29 U.5.C. £51-678 (1994 @ Supp. V
1999) (“OSH Act” or “Act") authorizes the Sec:myof&horwiupe oompaﬂ(mul amu‘:’:d ‘
health standards to address, jnter alia, tbm substances present in workplaces. 29 U.S.C. 655 (b)
(5). The Secretary has delegated rulemaking authority to the Assistant Secretary for
Occupad;nml Safety and Heaith, who heads OSHA. In this response, the tamms “Secrctary” and
“OSHA" are used interchangeably. A/C Else, Co, v, QSHRC, 956 F.2d 530 (6t Cie. 1991),
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ASH v. OSEA, 91-1038 (ASHIID (consolidated) (Yanuary 29, 1992), this Court dismisved two
more ASH petitions challenging, on various grounds, OSHA's ongoing considerstion of the nesd
for a permanent standard oo ETS under section 6(b) of the Act, 29 U.S.C. 655(b). The court
dinnisudmeofASH'sugmntsmdpmmdﬁmmymmdn. It also denjed the
petitions to the extent they sought a writ of mandamus, bolding that OSHA had not unreasonably
dd:‘zyedzpolvingwhamamdbowt?mulmﬂs.

In July 1992, ASH formally petitioned OSHA to regulate ETS under section 6(b), ASK
reqnudeETShemguhudan p«mﬂmmonﬂmunmmderosm 3 Cancer
Policy, codified at 29 CF.R. 1990. 101-152 (2000), andm:mnhﬂm also address E‘l‘S‘lmn-
carvinogetic effects. On Agril 3, 1954, osmim»dmauuomopmdnnumm
Mmyomdumumnmmmﬁmmmmmm s omnibus

Indoor Air Quality (1AQ") rulemaking. 59 Fed. Reg, 15968- 16039. OSHA found prefiinarily 823'26"
that cxpasuro to ETS prescats a significant risk of harm to workers. The NPRM stated that the ~ COC/USON
SmnyhaddeminadmuhCmPoucy‘pmmdmmmtappmpﬁmﬁum |
rulemaking and proposed, inter alia, to prohibit smoking in all indoor workplaces except in
separately enclosed arcas with sufficient ventilation to contain the amoke within the designated
orea. 59 Fod. Reg, at 16001,'16037, The agency noted that there was no established method for
quantifying exposure to ETS. I thersfors coneludsd thar it wes impossible to cstablish a 8?;%
mmxeexpomm:hmmnwmmﬂéumlmuwmmmma \E/iTeSA’/Tw‘”Q
significant rigk of harm. 59 FR at 16001. See Banizene, 444 U.S. 607, 655 (1980).

OSHA based its significant riak finding principally on studies indicating tha sporses of -

smokers face clevated health risks ag a resuit of their sxposure to ETS. See 59 FR at 15993- Original
' Basis
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15994. The agency determined that on average an employec's exposure to ETS at work is

equivalent to the expogure experienced by a nonsmoker married to.a smoking spousc. Thercfore,

since spouses face an elevated risk from ETS, the agency smurmised that workers do as wel).?

OSHA iﬁvitodwmmanmonannq;ecuofthcpmposal.meagcncynowddmtiﬁho
public comments warranted, it would publish additional Federal Register notices. 59 FR at
15968, |

In ASH v, QSHA, 28 F.3d 162 (D.C. Cir. 1994) (Aﬁﬂ.m this Court dismissad an ASH
chalienge to the proposed IAQ rule. It held that issuance of the proposal had mooted ASH's
cluim of unressonable delay in initiating regulatory action. 28 ¥.3d at 164. It also refused to
reach the mexits of two claims by ASH that the Cancer Policy required that ETS be regulated in 2
separate proceeding, apart from other IAQ contaminants. It found uaripe for review ASH’s
claim that regulating ETS in an amnibus IAQ procesding would violate the Cancer Policy's
timctable for issuing a final rule oa & carcinogen, finding that OSHA could still meet that '
timetable. [d And it held that considerations of ﬁxﬁﬂty precluded review of ASH's argument
mmCmPoﬁq'swdemmummmugmmnwmbe
mgﬂMmmy.shaOSHAMMMlﬁnﬂdmmtBemoﬂhmlmaﬁng.
mdnoleplcopsequmoeamdmdmthompoudnde. ASHIV, 28 F.3d at 165,

Less than & manth after the decision in ASH IV, and prior to the close of the pre-hearing

? The rigk asscssment includes two components. The exposure asseasment estimates the
number of employees bslisved to be exposed to ETS at work. The quantitative risk assessment
esﬁmmthcnkeﬁhoodﬂmm&moumpondemployeuwﬂ!bembythﬂm.
mumnmwhmmmmmwmmofmmwmm

be prevented by reducing or eliminating exposure.
3



comment period in the IAQ rulemaking, ASH filed a petition rencwing its challenges to the
proposal. Tn ASH v. OSHA, No. 94-1851 (November 22, 1994) (ASH V), the Court dismissed
this petition for the same reasons stated in ASHIVY: OSHA could still isxae a final rulc within the
Camgcer Policy timetable, and no logal consequences attached to the inclusion of ETS in the IAQ
pmposal.'
Public hearings on the proposed IAQ rule began on September 20, 1994, and continued
through March 13, 1995. ASH did not appear at the hearing. |
2. This Court’s decision in ASH VT
In December 1995, prior to the close of the post-hearing comment period, ASH filed »
'sixth petition for review in this Court. The petition challenged OSHA's failure to issus @ final
rule reguiating ETS. Among other things, ASH argued that OSHA had unreasonably delayed
regulating ETS by failing to issne a final rule within the Cancer Policy's timeframe and that
OSHA's proposed decision to regulate ETS in an ommibus IAQ rulemaking was arbitrary,
capricious and violative of the Cancer Policy. Treating ASH’s petiﬁm‘n ope for mandamusg, the
Court rejested the unreasonsble delsy claim. It held that the Cancer Policy’s deadlines are
aspirational only and do not alter the Sccretary’s statwory disaretion rationally to delay
development of & stendard at auy stage of the rulemaking as priorities demand. ASHYy,

Department of Labor, 100 F.3d 991, 993 (D.C. Cir. 1996) (ASH.VD (citing National Congzess of
626 ¥.2d 882, 888 (D.C. Cir. 1979)).

The Court aigo beld that ASH wax not entitled o relief under the principles established in
750 F.2d 70 (D.C. Cir. 1984).

It noted that practical problems had contributed to the delay, including, inter alia, budget cuts,
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!.mgminty about future ag:mpmnm, a huge and complex mcord.,vtechnologiul problems in
assesasing the levels afmhawomobindiﬂ’ethﬁngn,thcmvchyofmemudmmodof
" regelation d changing agency priorities. ASH VL 100 F.3d at 993. It also poted that, although
OSHA had stated in 1995 that en IAQ ammmdmofme agarky's highest priorities,
additional jammonIAQ could cnly bave come at the expense of other safety and health items
on the agency’s agenda. Id. at 994, citing In 7o By Laba,, 930 F.2d 72, 75 (D.C. Cir. 1991).
Fipally, the Court found that ASH's mmtmwmm with other indoor
a#wmnﬁmuhadnglemxdnm OSHA vialated the Cancer Policy and acted
- arbitrarily and capriciously, "rﬁand;poﬁcyqumion for the agency, not the courts.” ASH Y1,
100 F.3d at 995, citing American Iron & Steel Inst. v, OSHA, 939 F.2d 975, 982 (D.C. Cir.
1991). Moreover, the Court noted, OSHA had given "good, logical reasons for dealing broadly
with the subject of indoor air pollutants.” 100 F.3d at 995. Accardingly, the Court dismissed

ASH’s petition.

Following the close of the comment period in February 1996, OSHA began reviewing the

record o ETS to determine whether it was adequats to pemit development of & final rule, OSHA
OSHA was patticularly concerned shout how to resolvc criticiams of the methodologics usedin ~ CONCerns
(1) the proposed rule’s exposure assessment, the measurement of the amount of ETS sctually \évg,?;,w ng
present in workplaces and the Buzber of workers sxpoved, and (2) the proposed quantitative risk g;‘ifgg

assesament, the eatimate of the magnitade of the health risk expressed in monbers of deaths




}:aused by exposurc 10 ETS at work.! OSHA also expressed concemn that the record might not

mppon the proposed finding that smoking restrictions were feasible in all sectors of the

| hospitality indnstry, such as bars and casinos.

To help resolve thase issues, OSHA sponsared three workshops in which experts were
commissioned to evalaté the availablo data on the smics of conoern and t make
MmMﬁthw these issues could be resolved. Separate warkshops-wese held an

the topics of exposure assesament, mww,Mvacmhhh OSHA
Supple-

hospitality industry, At the conolusion of eash workshop, the participants produced a report mental

‘ Workshops

symmarizing their conciusions, which was peet-reviewed and published See Bavi
Hzalth Perspectives, Vol. 107, Supplement 2 (May, 1999) ("Exposure Assessment Repart”),
Supplement 6 (December 1999) ("Health Risk Assassmant Report™); Proceedings of the

U.S. Department of Labor, Occupational Safety and Health Administration, ACGUH Workiwide,
Cincinnati, Ohio (June 7-9 1998) ("Veatilation Control Report”). The Secrctary inteads to place
these reports into the rulemaking record.

The ETS exposure sasesament workshop was beld in September 1997, It reviewed the
data on the levels of ETS present in various workplaces, and addressed comments on the

? The Secretary’s bief to this Cours in ASH VI, filed in 1996, explained that substantial
testimony and datx had been presented on the appropriate methodology for assessing current
levels of ETS in occupational settings, and on the proposed quantitative risk assessment. The
brief alsa noted the possibility that the record might prove inconclusive on these issues, and that
additional evidence would have to be gathered before a final rule could be issued. See
Secretary’s Response to ASH's Petition For Mandamus 9, 10.

]



exposyre assessment section of ﬁwpmpmed rule. As noted above, the proposed rule had found,
preliminarily, that the lcvs] of ETS preseat in workplaces was, on average, equivalent to the level
 present in homes in which smoking occurs. See 59 Fed. Reg 15993-15994, This finding of
equivalence in the levels of ETS in workplaces and in homes was critical because, at the time of
mp@aanMuofmm&eﬂwuofm examined the leng cancer risk to

nonsmoking housewives in homes in which the husband smoked. [d. The proposal had

coneluded that this similarity in cxposaro in amoking homes and in workplaces fustiied using

- rizk estimates based on residential exposures to accurately reflect occupational risks in mosgt
workplaces. 59 Fed. Reg. at 15994. However, several commenters argued that the proposal 3r§0r

ﬁniledtolccomﬂnthzvndnbimyufmminwmtpMuwwmhomu,mw Flaw
' INETS

consider whether there had been any reduction in overall ETS levels dus to restrictive smoking Exposures

palicinineﬁ'ectinmm,
nwworhtmppﬁﬁoipmfound‘ﬂiumbcmﬁdlddiﬁnmldmonm“pomm

bwomavnﬂnbksimeﬂwpmpmaimmdingsmmmmminhnumldngmm
Expo-&emmkcponam. Bascd on this data, the participants vecognized that ETS
‘exposures in the workplace had “shatply declined” over the last decade as a result of smoking

policies implemented by employers vohuntarily or to comply with state or local emoking

ordinances. Id. st 310. One study vited in the report found that in gencral cxposure levels were L ower

nnch lower than thoge in carlier studies, and that ETS levels in wurkplaces whare smoking wag E;(]Fa’nowr&‘

restricted to designated areas were 2 to 8 times lass than the levels present in facilities wheye ~ ANticipated

smoking was not restricted. [g. at 348, The participants concluded that ETS exposures in the
m@lﬁ%ﬁhnﬂﬁwmmmwmhmﬁmdﬂc
7




litarature. [d. at 310-311. OSHA would then be ablc to determine more rel;ably whether ETS
exposure in the workplace is a significant .hnznrdm workers and to evaluate the conscquences of
different control measures, Id. at 310,

OSHA sponsored a second workshop in July, 1998 to address the health effects of
:xpusmmEl‘Smmmhne.m:lndingimmhmdmosm'spopoudqmduﬁvemk
agsegsment As noted above, the proposal had stated that there was no established method for
quanﬁfyinguposmemm,witWMWNHemwﬁmﬁwofwsmwm.
calculations that could determine the likcibood of illness or death at any particular exposure
lmkmmdnmincmmomlevdﬁmtwmﬁdeumimaigniﬁmmk 59 Fed. Reg.
15995-15996, 16001. The participants found that by 1998, however, new approaches wers

' avallable that might be used t assess the bealth cffects of cxposurs to ETS at various levels in  Actudl

Exposure
 workplaces. In addition, although the participents did not address whether the proposal’s Testing
Fundamen-
residential-analogy method of quantifying risk was sound, they made clear that accorate data on. )\,
Important

Eﬁwthﬂdh;thoﬁmhmmofme

occupationa] hazard. Health Risk Assessment Report ot 823.
The June l%ﬂwwhhoponwnﬂhﬁmwnﬂohad&mddw&uibimyofhmpoud

tule in certain industry sectors. In industries where thete is substzutial contact between

customers who smoke and workers, such as some sectors of the food, beverage and gaming Smoking Ban

Compliance
industries (inclnding bers and casinos), the proposed rule’s prohibition on smoking exweptin By BarsMay
: Not Be
se ly ventilated areas may not be economically feasible. Sec Preface to Vemtilation Control oonomically

Feasibl
Report. The workshop penelists sought 10 identify feasible engineering cootrols that could be BZ‘:‘ efor

used in these industriee 10 protect workers. [d. However, the panslists concluded that more



information needs to be gathered, by research or documented experience, before engincering
solutions can be evaluated. Engineering Contyol Report, Executive Summary a1 2. Accordingly,

OSHA's preliminary finding that the rule is feasible in ail industries to which it applies is ot
supported. 59 Fed Reg, 1602).

All of these factoes combined to convinee the sgency that the [AQ rulemaking, and
particularly the portion addressing ETS, could ot be concluded as quickly as had originally been
hoped. Anwrdiugly.hqm%gmbadh!AQm&edin;uﬂm—wmmﬁmﬁthm
projecied dats for completion. 62 Fed. Reg. 21939 (April 25, 1997).

4. The fitu of the rulempking |

ThecWAdmhMonhnmyudcthﬂummofﬂnlAQ
rulemaking. As explained in the lstest Regulatory Agenda, the new Secvetary is still developing
her own regulstory priorities for OSHA. The new Assistant Secretary for OSHA was not
confirmed unti] late last Friday, August 3, 2001. Although be has not yet had the opportunity to
address all of tie issues facing OSHA, he obviously will have substantiai input into the
development of itg mulatoty priorities.

Nevettheless, the background discussed in the prior sactions demonstrates that it is now
clear OSHA cannot proceed simply to promuigate a fina rule on ETS. Evidence indicates that
meassunmﬁomundalﬁngOSHA'nnddmﬁakmdmmnﬁmanmvaﬁdaﬂﬁs
dma,wenifthcyw:mamopﬁ&ﬁwnthemalwuhm For example, it now appeats
that, contrary to the asmmpﬁonmﬂszbpoul, it may bé‘pmu‘blsmputbmdose-mm gueé,é;ésta

analyses for the ETS risk assessment, This may allow selection of a permissiblo exposure level gi;ohgga)tl)l e
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OSHA
Original
Conclusions
About ETS
“Simply
Wrong”

for ETS, something that was not possible at the time of the proposal. 59 Fed. Reg. at 16001.

Similarly, italuappemthatOSHA'suiﬁcdmﬁmemkphcempommmm
similar to0 spousal expasures is simply wrong.
Mpmblmandthcothmdmibedabowmsipﬁﬁmgaﬁwmﬁngmemwﬂl

require substantial agency resources that arc ysually only available to & few high-priority
rulemaking projects. These new analyses, moreoves, would be different cnough from the
proposal that the Secretary belicves a new risk assessment, a new opportunity for public
cummmt.andpossib}yanompletzlynewpmpoul,couldbewumudlfOSHAdncideshmah
iuuingasWMwonldbeupbddogwﬁewahi;h:gmypdoﬁty. Thus contimuation of
thispmoeedingistheequivdentofbeginnlngmm&dynewnﬂemlﬁu. In light of this, in her
development of Departmental pricrities, the Secretary is considering whether such an
Whmmﬁ&meﬂdemﬁmﬁﬁWpﬁoﬂﬁmm
whhﬁeWmﬁnhMmhmimhMﬁﬁomhnﬁunﬁw
standard. Cf. Mnisgion, 990 F.2d 1298,
1305 (D.C. Cir. 1993) (applying “highly respectful” standard of review to agency decision to
tetminate a rulemaking Mngwithmﬂmmﬂpﬁngunﬂe).
ARGUMENT
OSHA HAS NOT UNREASONABLY DELAYED THE RULEMAKING

Relying on TRAC v, FCC, 750 F.24 70 (D.C. Cir. 1984) ASH argues that OSHA s pace
mtheD\lemldngxsaowﬂlyMMummeuﬂmmnonmcompd
3ssuanceofaﬁnnlmlewxﬁun90dnys ASH Petition a1 7. TRAC estublished an analytical
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framework for resclving claims of unreasonable ageacy delay. The Court emphasized that the
exercise of equitable powers, particularly the issuance of a writ of mandamus, is an intrusive step
1o be taken spé:ingly. 1d. at 79 (“In the context of a claim of umreasonabic delay, the first stage of
judicial enquiry is to consider whether the ageacy's delay is so egregious as to warmar
rmandamus.”) See also In re Byrr Laboratories, [ng.. 930 £.2d 72, 74 (D.C. Cix. 1991) (respect for
amnmmymdmunﬁwinsdmﬁondndmuofmuxmﬁbmﬂmmdiﬁomuymade
courts slowtoaammemmmandoflgmoyptiodﬁeuhmnghmamus)_.
TRAC identified six factors to sid the Conrt in detecmining whon mandamus is ag
appropriste remedy:
(!)thcﬁulcuciumkcmmakcdedsimmunbegovemedbylndeofmn; @
whmcmmhasmviddaﬁmemhhornthaindicaﬁmofﬂnspwdwithwhicﬁit
mﬂwwmmwdhmombmgmm.mmmuhmemympply
mtfm&isnﬂcofmm(!)ddqnhnuﬁmbemmnbkinmma
economic regulation are less tolerable when human health and welfore ure at stake; (4) the
court should consider the effect of expediting delayed action oty agency activities of a
higher ot competing priority; (5) the court should also take into account the nature and
mntoftheinmwspujudieedbydew;and(é)thccourtuednmﬁndmyimpmpdcty
lurking behind agency lassitude in order to hold that agency action is unreasonably
d‘hyeda *
750 F2d at 80 (citations omitted). As we domonatrate below, neither TRAC’s rule of reasan nor
MMWMquoﬁﬁhomeamminﬁahmmdosm
could not, in any case, complets action addressing ETS within the 90 days suggested by ASH.
1. Before the Secretary may issue a final rule regulating ETS, she must determine, on the
OSHA

basis of the best svailable evidenca, that there currently exigts a “significant riak™ of material Regulatory
Standards

health impairment to employees, that the new stagdard is “reasonably neccssary or appropriate to
) eliminate or substantially reduce that risk,” and that compliance with the standard is feasible,

11



Amezican Textile Mfra, Ingt. v.Dovovag, 452 U.S. 490, 506 (1981); Ingystrial Union Dep't,
AFL-CIO v, American Petrolewn Inst,, 448 U.S.607, 614615, 639, 642-643 (1980). To make
 these risk findings, the Scoretary typically relies upon msthematical techniques for quantifying
the risk posed by the particular substance. See [nccnational Ugion, UAW v. Pendergras, 878
F.2d 389, 392 (D.C. Clr. 1989) (*OSHA necessarily seoks to quantify the risk posed by each
toxic threat™)..
To withstand judicial scrutiny, OSHA's quantitative risk assessments and feasibility
findings must be carefully performed and throughly expmudmgnh final rule’s preamble. ]d.
 at 395-396 (remanding standard because of unexplained inconsistency in OSHA's risk analysis).
Moreover, OSHA must evaluate competing analytical methodologies and explain its rqecuon of
significant contrary evidence and argument. Pyblic Citizen Health Rescarch Group v, Tyvson,
796 F.2d 1479, 1485, citing United Steelworkery of Amarics AFL-CIO- CLC v. Magsball, 647

F.2d 1189, 1206-1207, 1272-1308 (D.C. Cir. 1980) gery, demicd 453 UUS. 913 (1981),

OIdETS As explained in the background section, the Setetary now has strong indications that the
Risk Assessment

Based On proposed risk and exposure assessments arc based on invalid assumptions, Thare is no longer
Invalid - i .
Assumptions ~ 8Y basis to believe that ETS exposure conditions in warkplaces are, an average, similar to those

veflected in studies of residential expomires during the 19§0s and exrly 1990a. In fact, the
evidence strongly suggests that ETS WIWMWWWEWMM
a result of restriotive smoking policies impiemented during the last decade.’ While it is possible

* OSHA Is not fully informed 25 to the breadth and nature of state and local laws
restricting smoking, or of policies volumtarily baplamented by private employers. According to
information current through March, 1999, 45 states regtrict smoking in state buildings, and 21
states restrict stnokdng in private worksitas. In addition, 33 states restrict smoking in restaurants.
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Weight Of that ETS exposures remain high in some workplaces in some industry sectors, the proposat’s

Evidence Now .
DoesNot central finding that risk estimates bascd o residential exposures could be expected to accurately

Support
ETSRisk

ASAsSUMEd (¢ 4 evidence currently available,

reﬂectoccupuxionnlﬁnhinmon—oreveninmnny-w«kplacwisnotsuppomdbyﬁwweighz

In addition, pew risk assessment methodologies may now pexmit construction of the type
ufdosmegpummddth#i:mzbaaiafmmonqmﬁmﬁvemkummmmme
emblishmmtofpumissibluxpoamlcvehformmywxism. And to conduct an

' mmmmmmmdnmywmodolm.ommdmwmominmm“m
exposure conditions that would reflect the impact of smoking restriotions implemented o the last
tecade and would take advaziage of modem risk assessment methodologies. Scc Expasure
Asscasment Report at 310-311. OSHA's soalysis would also bave to accouns for the fact that
wmwﬁmawmmuhuthmmofmmm“mmmmm
highest.

Fudmwpmmnfhmmdwdopmmdywmdmdmmimtb
mnlnﬁeofthcﬁskposedbym mdtheapwopﬁmmuofmmmngﬁntdlk.th:
SeaeﬂrymduthepimmmwxdﬂdmdownmmepnomyofﬂwIAQ
procasding pending completion of other projects. 64 Fed Reg. 64656, Thus, AMcomludma

the ETS health risk assessment workshop in July, 1998, OSHAﬁoc\ueditsmmsonpmjects

resources in this manner, OSHA completad three major projects by January 19, 2001: a final
Ergonomics standard; 65 Fed. Reg. 68261 (Nov. 14, 2000) (resolution of disapproval \mdenha

Congressional Review Act (3 U.S.C. 801 ct seq.) signed fnto law on March 20, 2001, P.L.
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107-5); 8 final Steel Erection standard , 66 Fed. Reg. 5317, and a final Recordkeeping rule, 66
Fed. Reg. 5916 (Jan. 19, 2001). '
ThedecisionnotloaccordalﬁghpdoﬁlytotthQnucmahngwasmtiomlandwcll
withinthcmmofdhueﬁonmﬁedtthmmymdu(thSHAct. This Court has long
recognized that section 6(g) of the Act, 29 U.S.C. 655(g), which contains the Sccrtary's
authority 1o “determine]e] the priority for esuablishing standards,” embodies the discretion not
dnlymmmgulmqniodﬁuiniﬁ:ny,hnmmmpdmi;immddc&rwﬁonumypom
during the rulemaking as changing circumstances requite. Nationsl Congress of Hispegic
Amgican Citizena v, Usety, 554 F.2d 1196, 1199 (D.C. Cir. 1977) (OSH Act bas built in
flexibilities the Secretary may use, inclnding the right to determine whether there will be
stxndud:todwmmmmﬁum&ouﬁmen;mdmm;mmmhim
pdodtymndudsmonquicklythminiﬁlmdm;ndwmﬁmmnduptmmndudm
though the rulemaking process has been exhausted). -
m&mﬂqwmﬁﬂedmoonﬁdu‘mﬂmﬂnwwlwimmhedindwwﬂmd
1998 workshops had substantially diminished the prospect of complating any rulemaking besed
on the 1994 proposal; whether, in ligitt of the shaxp decline in ETS levels in workplaces dusing
the 1990s, continued igvestigation into the nesd for an ETS standard should be a high priority:
and Whether limited agency resources could be better used on other projects. The Agency's
choice to azsign a low priority to regulation of ETS under these circmstances did oot violate
TRAC’z rule of reason. Cf. ASH V], 100 F.3d at 994 (OSHA docizion not to divert resourves
ﬁmo&amgWﬁoﬁﬂummmpthfSnﬂedmingﬁmllewwmh);
Mﬂm;%m’.zdn 76 (“The agency is in & unjque « and mrthoritative «

14



position to view its projects as a whole, and estimate its resources in the optimal way. Such
budget flexibility as Congress has allowed the sgency is not for us to hijeck.”) See also [n 1=

" Monre Commumications Corp,, 840 F.2d 942, 946 (D.C. Cir. 1988) (court must give ageacies
great latitude in setting their priorities, and collecting additional cases on this point).

The Agency is also acting within its diseretion in not making proraulgation of a final rule
on ETS a high priority at this time, and in considering whether to termipate the rulemaking
without issting a standard. The OSH Act gives the Secretary discretion o refuse 0 issuc & final
standard following an initial round of notice and comment on a proposed rule. See 29 us.C

o 3, 554 F2d & 1199 (Secretary has

655(bX4);
ﬁghtmmﬁmmmnmmmmhﬂmofmmmaﬁngmm). While oo
final deciaion bas been reached, the existing record, evaluated in light of the workshops, appears

Current ETS
Exposures to show that current ETS expasures are much lower than assumed in the proposal, lessening the

AreLower -
Than Assumed, need for any fedsral standerd, much less one that generally prohibits all smoking in all industrics.

NOLONOAY iicaly, ther is no Jonges any bwsi to sswum, a8 the proposed rule does, tha ll workers in ll

gg\/gg;kg ;ﬁf%MMMmWMmmMmmmn studies of ETS in bomss

Risks during the1980a. Thersfors, it is reasousble for the Secretary to consider whether to contime to
commit the Agency's limited resources to investigating the hazard posed by ETS, with the
prospect that a new, scaled-back proposal might be developed, or whether those resources could

be better uged to addresy other, more immediats safety and health problems.

Whether OSHA ultimately decides to procesd toward termination of the rulemaking, or
toward ﬁanhcrfm-ﬁndingunETS'lhnwdsundummummwndiﬁm.mﬁnd
decision can be reachad within 90 days. As a thrwahold maner, the Scerctary needs time to
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determine, with the assistance of the new A ssistant Secretary for Occupational Safety and Health,
what the Agency's regulatory priorities should be in light of the safety and health threats now

' facing workers. Only after evaluation of competing claims on the Agency’s limited resources
can the Secretary decide the fisture of this rulemaking, Natiopal Congress of Hispanic American
'Qiﬁmsstu-".zdnllw(gwdmmmmMndsﬁumwﬂmmminhmwsof
occupations and agency's limited resources pecessitats stringent priority choices),

After priaritization of the rulemaking, additiona) work will be necessary to conclude it
with or without a final standard. A decision that a final rule regulating ETS should not be issued
will stil require further analysis of the svallable data and prepamtion of & Federal Register
document explaining the reasons for this astion 5 U.S.C, 553(c). To promulgate a final rule
rog\mﬁngBTS.OSHAwouldhnwwdcwlop;newmdhasedmmusesmntofthe
wmmmmmmmwﬁmmwmmﬁm@mm
oppommwforwmmnn;mdfomu!m:ﬁnﬂmmwmmengwrm—mm
OSHAwouldmﬁﬂ!yhavambeginnmmpumMNlﬂmkingm. .

2. Cnmid«aﬁonofthemainingmgﬁcmdnwOSHA'spoaiﬁon The
second TRAC factor requires thatthe reasonablencss of any delay must be judged in the context
of the statute which authorizes the agency's action. We have explained that the OSH Act
pmsmesﬂxeuudiﬁomugencyducmﬁonmmmoxiﬁnnddeferacﬁonlnthefueoﬂimitcd
resources. mcmmuciuymmmmmmmm&umwmm
would force the Secrotary to make difficult chioioes 22 to which hazards to regulate and the order
in which those bazards would be sddressed. 29 U.S.C. 655(2). These cousiderations informed
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tho prior Administration’s decision to defer action on the ETS rulemaking, and will guide the
Semmyushcdelmnimstheﬁmmbcmlemhngmmepm:mm&smﬁon.

The third and fifth elements of the TRAC analysis provide for differentiation between
cases involving purely economic regulation and those in which human health and welfare are at
stakc.nndﬁnconaidmﬁonofthennnnmdemetnofiansUprchiudhy deolay, There is no
qucsﬁon!hﬂﬁwm&onofminwlmhmhmlﬂxmdm!ﬁmwdthnddayin
promulgating » standard bears on those interests. However, this factor alone cannot be
considered dispositive because OSHA's entire docket is addressed to health and welfare igsucs.
Siggza Club v. Thomgs, 28 F.2d 783, 798 (D.C. Cir. 1987). Judicial intervetion to foros agency |
mtiononE’I‘SwmﬂdlhnnﬁwSmny'snbiﬁtymmPrgﬁﬂumﬂecﬁnghmnpmjﬁm
on the full range of safety and health matters before the Agency. ASH V1,100 F.3d at 994. See
also [n re Bagx Lahoratories, 930 F.2d at 75 (“Agency offivials aot working on Barr's matters
have presumably not just been twiddling their thumbs.™

m“gmumisedbyASHinhmandmuspﬂiﬁmdonoﬁuppmacoaniew.
ASH'aprimuycomﬁonlppaﬂwbeﬂmd\emllym:etfoﬁhinthsptopouqdmla’
conclusively establishes the nced for a regulntion banning or severely restricting smoking in all
indoor workplaces, snd that such a standard could be issued within & few months. See ASH
Pstition at 8-9, l;t. But the proposed rule is just that — a proposal - and ity preliminary
conclusions are always subject to revision in light of newer data. Hexe, as we have explained

ubove.thempomdndemhbabaxduponouldndhfomﬂnnmdmﬂhodoiogymdm
Tisk estimates are not supported by the weight of evidence now available. OSHA does pot
believe that over 74 million nonmmoking workers are exposed to ETS at work at levels equivalent

17



ETSHedth
RisksAre
Not So
Egregious

to those faced by a nonsmalking spouse of & smoker at home, See 59 Fed, Reg. 15995, 1600);

ASH Petition at 16. Nor does OSHA believe that issuance of an ETS rule would prevent

 between 2,234 and 13,723 excess deaths annually, or anything like thoss numbers. See 59 Fed.

Reg. 16001; ASH Petition at 14. Health risks arising from ETS exposure ar likely to be
concentrated in certain jobe and industries, as suggested by the ETS Exposure Assessment
Report. Exposure Asscssment Report at p. 310, This potential hazard is not, as ASH's Petition

AsToDemand
Instant OSHA T188ESts, S0 egregious as to demand instant action, espesially to the exclusion of all other safety

Action

and health matters before the Agency.

ASH js also wrong in suggesting that with judicial intervention, OSHA could resolve any
remaining problems quickly and issue a final sule, %SHpuim;tnﬂuugommicsmkmakingu
an example of the agency's ability to resolve complex matters quickly, and argues that OSHA
could complets the rulemaking “relatively casily” if ETS ware addressed seperately from othey
indoor air contaminants,. ASH Petition st 14. We demonstrute in the following section that
ASH’3 challenge to the omnibus natre of the rulemaking does not mise a justiciable isave,
Mmm,uﬁmmdmﬁa,d&uﬁngmm:npmmﬂmwdmt@hm
Agency to shorteut the additional procedural steps, outlined above, that would be necessary to
produce s legally sustainable final rule. [ndeed, the srgooomics example counsels against, rather
than for, judicial intervention. OSHA received substantial criticism for ixnuing that rale too
quickly, therebry depriving interested parties an adequate gppostunity to comment, and the
Agency adequate time to evaluxte the issues. Comuplaints sbout OSHA's rush-to-judgement were
also a ajor factor in Congress's disapproval of the ergonomics rule under the Congressional
Review Act. Scc ¢.4,, 147 Cong. Rec, S1839 (March 6, 2001) (remacks of Senator Enzi).
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Clearly this Court should not direct OSHA to complete another massive regulatory project with

similar hasts,

MMMmmmgs,thisComhsrejomdASH‘addeOSHAw
unreasonably delayed the rulemaking and violated the Cancer Policy by including ETS together
wiﬁoﬁqh&orﬁrmMm&hmm’thMmﬁrquﬁtypmcﬁn& ASH
Petition a pp. 16-18, This Court has repeatedly held that the omnibus nane of the proposed
- [IAQ e is mﬁzglmdnon—wvimble. Sec ASHIV, 28 F.3d at 165; ASH V, (unpublished
order dated Nov. 22, 1994); ASH V1. 100 1-‘.34-;955. Theae prior rulings plainly foraclosa
ASH’s argument here. ASH VI, 100 F.3d at 995 (“ASH’s point raises a policy question for the

agency, not the courts.")
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CONCLUSION

Neither the OSH Act nor the Cancer Policy prescribes a mandatory timotable for
completion of this rulemaking. To the contrary, as this Court recognized in ASH V], the statuts
gives the Secretary broad discretion to make difficult priority choices among the competing
mwmumMummmMmmmmmmnMngﬂwmd
for standarda. ms«mmmﬁmmmmmmmmm
circurastances have impeded the agency's ability to complete the mlmhng. and may now call
fbrminaﬁonofﬂmmcegding. ASH hag provided no basls whatsoever to question the
Secretary’s ansessment. ' Accordingly, the petition should be denied.
Respectfully submitted.
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